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Item 1.01. Entry into a Material Definitive Agreement.

On October 3, 2006, the Company entered into an underwriting agreement with Pacific Growth Equities, LLC, as underwriter (the “Underwriter”), related to
its public offering of 6,200,000 shares of the Company’s common stock. The Underwriter has agreed to purchase the shares from the Company pursuant to
the underwriting agreement at a price of $4.40 per share, less underwriting commissions, subject to customary closing conditions. Under the terms of the
underwriting agreement, the Company has granted the Underwriter an option, exercisable for 30 days, to purchase up to an additional 930,000 shares of
common stock to cover over-allotments, if any. The offering is being made pursuant to the Company’s effective shelf registration statement on Form S-3
(Registration No. 333-137608) previously filed with the Securities and Exchange Commission (the “SEC”). The underwriting agreement is filed as
Exhibit 1.1 to this report, and the description of the material terms of the underwriting agreement is qualified in its entirety by reference to such exhibit. The
offering of the shares of common stock will be made by means of a prospectus supplement and accompanying prospectus, a copy of which can be obtained
from Pacific Growth Equities, LLC, Investment Banking, One Bush Street, Suite 1700, San Francisco, California, 97104. The prospectus supplement and
accompanying prospectus has been filed with the SEC.

Item 8.01. Other Events.

On October 4, 2006, Dynavax Technologies Corporation (the “Company”) issued a press release titled “Dynavax Raises $27 Million in Common Stock
Offering” announcing the pricing of an offering of 6,200,000 shares of the Company’s common stock, par value $0.001 per share, at a public offering price of
$4.40 per share. The underwriter for the offering has an option to purchase up to an additional 930,000 shares to cover over-allotments, if any. The closing of
the transaction is scheduled for October 10, 2006, subject to the satisfaction of customary closing conditions. A copy of the press release is filed as
Exhibit 99.1 to this report and is incorporated herein by reference.

Item 9.01. Financial Statements and Exhibits.

(d) Exhibits.
   
Exhibit No.  Description
1.1  Underwriting Agreement, dated October 3, 2006.
   
5.1  Opinion of Cooley Godward Kronish LLP.
   
23.1  Consent of Cooley Godward Kronish LLP (contained in Exhibit 5.1).
   
99.1  Press Release, dated October 4, 2006, entitled “Dynavax Raises $27 Million in Common Stock Offering.”
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SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the
undersigned, hereunto duly authorized.
     
 DYNAVAX TECHNOLOGIES CORPORATION

  

Dated: October 4, 2006 By:        /s/ Deborah A. Smeltzer   
  Deborah A. Smeltzer, Vice President,  
  Operations and Chief Financial Officer  
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5.1  Opinion of Cooley Godward Kronish LLP.
   
23.1  Consent of Cooley Godward Kronish LLP (contained in Exhibit 5.1).
   
99.1  Press Release, dated October 4, 2006, entitled “Dynavax Raises $27 Million in Common Stock Offering.”
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Exhibit 1.1

6,200,000 Shares of Common Stock

Dynavax Technologies Corporation
(a Delaware corporation)

Common Stock, par value $0.001 per share

Underwriting Agreement

October 3, 2006

Pacific Growth Equities, LLC
One Bush Street, Suite 1700
San Francisco, California 94104

Ladies and Gentlemen:

     Dynavax Technologies Corporation, a Delaware corporation (the “Company”), proposes to issue and sell to the Underwriters named in Schedule I
annexed hereto (the “Underwriters”) an aggregate of 6,200,000 shares of Common Stock, $0.001 par value per share (the “Common Stock”), of the
Company (the “Firm Shares”). In addition, solely for the purpose of covering over-allotments, the Company proposes to grant to the Underwriters the option
to purchase from the Company up to an additional 930,000 shares of Common Stock (the “Option Shares”). The Firm Shares and the Option Shares (to the
extent the aforementioned option is exercised) are herein collectively referred to as the “Offered Securities.”

     1.       Representations and Warranties. The Company represents and warrants to, and agrees with, the Underwriters as set forth below in this Section.

          (a)       A registration statement on Form S-3 (No. 333-137608) relating to the Offered Securities, including a form of prospectus (the “initial
registration statement”), has been filed with the Securities and Exchange Commission (the “Commission”) and was declared effective on October 3, 2006
(the “Initial Registration Statement Effective Date”). As used in this Underwriting Agreement, "Registration Statement” as of any time means such
registration statement in the form then filed with the Commission, including any amendment thereto, any document incorporated by reference therein and any
information in a prospectus or prospectus supplement deemed or retroactively deemed to be a part thereof pursuant to Rule 430B (“Rule 430B”) or 430C
(“Rule 430C”) under the Securities Act of 1933 (“Securities Act”) that has not been superseded or modified. “Registration Statement” without reference to a
time means the Registration Statement as of the time of the first contract of sale for the Offered Securities, which time shall be considered the “Effective
Date” of the Registration Statement relating to the Offered Securities. For purposes of this definition, information contained in a form of prospectus or
prospectus supplement that is deemed retroactively to be a part of the Registration Statement pursuant to Rule 430B shall be considered to be included in the
Registration Statement as of the time specified in Rule 430B. For purposes of this Underwriting Agreement, “Applicable Time” means 11:45 p.m. Pacific
Daylight Time on October 3, 2006.

 



 

“Statutory Prospectus” as of any time means the prospectus relating to the Offered Securities that is included in the Registration Statement immediately
prior to that time, including any document incorporated by reference therein and any basic prospectus or prospectus supplement deemed to be a part thereof
pursuant to Rule 430B or 430C that has not been superseded or modified. For purposes of this definition, information contained in a form of prospectus
(including a prospectus supplement) that is deemed retroactively to be a part of the Registration Statement pursuant to Rule 430B shall be considered to be
included in the Statutory Prospectus only as of the actual time that form of prospectus (including a prospectus supplement) is filed with the Commission
pursuant to Rule 424(b) (“Rule 424(b)”) under the Securities Act. “Prospectus” means the Statutory Prospectus that discloses the public offering price and
other final terms of the Offered Securities and otherwise satisfies Section 10(a) of the Securities Act.

“Issuer Free Writing Prospectus” means any “issuer free writing prospectus,” as defined in Rule 433 (“Rule 433”) under the Securities Act, relating to the
Offered Securities in the form filed or required to be filed with the Commission or, if not required to be filed, in the form retained in the Company’s records
pursuant to Rule 433(g). “General Use Issuer Free Writing Prospectus” means any Issuer Free Writing Prospectus that is intended for general distribution
to prospective investors, as evidenced by its being specified in Schedule IV. “Limited Use Issuer Free Writing Prospectus” means any Issuer Free Writing
Prospectus that is not a General Use Issuer Free Writing Prospectus.

          (b)       On the Initial Registration Statement Effectiveness Date, at the time of each amendment thereto for the purposes of complying with
Section 10(a)(3) of the Securities Act (whether by post-effective amendment, incorporated report or form of prospectus) and on the Effective Date, the
Registration Statement complied and will comply in all material respects with the requirements of the Securities Act and the rules and regulations of the
Commission (the “Rules and Regulations”) and did not and will not contain any untrue statement of a material fact or omit to state any material fact required
to be stated therein or necessary to make the statements therein in light of the circumstances under which they were made (with respect to the Prospectus and
any supplement or amendment thereto) not misleading. At the Applicable Time, the Registration Statement and the Statutory Prospectus will comply in all
material respects with the requirements of the Securities Act and the Rules and Regulations, and neither of such documents contains, or will contain, any
untrue statement of a material fact or omits, or will omit, to state any material fact required to be stated therein or necessary to make the statements therein, in
light of the circumstances under which they were made, not misleading; provided, however, that the Company makes no representations or warranties as to
the information contained in or omitted from the Registration Statement or the Prospectus in reliance upon and in conformity with information furnished
herein or in writing to the Company by or on behalf of the Underwriters for inclusion therein, it being understood and agreed that the only such information is
that described in Section 11 hereof.

          (c)       The date of this Underwriting Agreement is not more than three years subsequent to the Initial Registration Statement Effective Date. If,
immediately prior to the third anniversary of the Initial Registration Statement Effective Date, any of the Offered Securities remain unsold by the
Underwriters, the Company, prior to that third anniversary will, if it has not already done so, file a new shelf registration statement relating to the Offered
Securities, in a form satisfactory to the Underwriters, will use commercially reasonable efforts to cause such
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registration statement to be declared effective within 180 days after that third anniversary, and will take all other action necessary or appropriate to permit the
public offering and sale of the Offered Securities to continue as contemplated in the expired registration statement relating to the Offered Securities.
References herein to the Registration Statement shall include such new shelf registration statement.

          (d)       As of the Applicable Time, neither (i) the General Use Issuer Free Writing Prospectus(es) issued at or prior to the Applicable Time, the Statutory
Prospectus at the Applicable Time and the information set forth in Schedule IV, all considered together (collectively, the “General Disclosure Package”),
nor (ii) any individual Limited Use Issuer Free Writing Prospectus, when considered together with the General Disclosure Package, included any untrue
statement of a material fact or omitted to state any material fact necessary in order to make the statements therein, in the light of the circumstances under
which they were made, not misleading. The preceding sentence does not apply to statements in or omissions from any prospectus included in the Registration
Statement or any Issuer Free Writing Prospectus in reliance upon and in conformity with written information furnished to the Company by the Underwriter
specifically for use therein, it being understood and agreed that the information furnished by the Underwriters consists only of the information described in
Section 11 hereto.

          (e)       Each Issuer Free Writing Prospectus, as of its issue date and at all subsequent times through the completion of the public offer and sale of the
Offered Securities or until any earlier date that the Company notified or notifies the Underwriters as described in the next sentence, did not, does not and will
not include any information that conflicted, conflicts or will conflict with the information then contained in the Registration Statement. If at any time
following issuance of an Issuer Free Writing Prospectus there occurred or occurs an event or development as a result of which such Issuer Free Writing
Prospectus conflicted or would conflict with the information then contained in the Registration Statement or included or would include an untrue statement of
a material fact or omitted or would omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances prevailing
at that subsequent time, not misleading, (i) the Company has promptly notified or will promptly notify the Underwriters and (ii) the Company has promptly
amended or will promptly amend or supplement such Issuer Free Writing Prospectus to eliminate or correct such conflict, untrue statement or omission. The
foregoing two sentences do not apply to statements in or omissions from any Issuer Free Writing Prospectus in reliance upon and in conformity with written
information furnished to the Company by the Underwriters specifically for use therein, it being understood and agreed that the information furnished by the
Underwriters consists only of the information described in Section 11 hereto. The Company has complied with and will comply with Rule 433 under the
Securities Act.

     The Company and each subsidiary of the Company listed on Schedule III attached hereto (the “Subsidiaries” and each a “Subsidiary”) have been duly
incorporated and are validly existing corporations in good standing under the laws of their respective jurisdictions of organization, with full power and
authority (corporate and other) to own, lease and operate, as the case may be, their respective properties and conduct their respective businesses as described
in the General Disclosure Package; and each of the Company and the Subsidiaries is duly qualified to do business as a foreign corporation in good standing in
each jurisdiction in which the conduct of its business requires such qualification, except where the failure to be so qualified

3



 

or be in good standing would not reasonably be expected to have, individually or in the aggregate, a material adverse effect on the financial condition,
business, properties, or results of operations of the Company and the Subsidiaries, taken as a whole (“Material Adverse Effect”). Neither the Company nor
any of the Subsidiaries has received a written notification that any proceeding has been instituted in any such jurisdiction, revoking, limiting or curtailing, or
seeking to revoke, limit or curtail, such power and authority or qualification, and, to the Company’s knowledge, no proceeding has been instituted in any such
jurisdiction, revoking, limiting or curtailing, or seeking to revoke, limit or curtail, such power and authority or qualification where such proceeding would be
expected to have a Material Adverse Effect. Each of the Company and the Subsidiaries is in possession of and operating in material compliance with all
authorizations, licenses, certificates, consents, orders and permits from state, federal and other regulatory authorities that are material to the conduct of its
business, all of which are valid and in full force and effect. Neither the Company nor any Subsidiary is in violation of its charter or bylaws. The Subsidiaries
are the only subsidiaries of the Company within the meaning of Rule 405 under the Securities Act, and the Company does not own or control, directly or
indirectly, any corporation, association or other entity other than the Subsidiaries. Neither of the Company’s Subsidiaries based in Asia (Dynavax Asia Pte.
Ltd and Ryden Therapeutics KK) are material to the business or operations of the Company, and both are either in the process of winding down or are not
actively conducting business.

          (f)       The Company has all requisite corporate power and authority to enter into this Underwriting Agreement and perform the transactions
contemplated hereby. This Underwriting Agreement has been duly authorized, executed and delivered by the Company and is a valid and binding agreement
on the part of the Company, enforceable in accordance with its terms, except as may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium or other similar laws relating to or affecting creditors’ rights generally or by general equitable principles. The execution, delivery and
performance of this Underwriting Agreement and the consummation of the transactions herein contemplated will not result in (A) any violation of the charter,
bylaws or other organizational documents of the Company or any Subsidiary or (B) a breach or violation of any of the terms and provisions of, or constitute a
default under any contract, agreement, license, understanding, indenture, mortgage, deed of trust, loan agreement, joint venture, lease (including without
limitation any sale and leaseback arrangement) or bond, debenture, note or other evidence of indebtedness, to which the Company or any Subsidiary is a party
or by or to which it or its properties (including without limitation all Company Intellectual Property (as defined in Section 1(v)) are or may be bound or
subject (each, a “Contract”) or any law, order, ruling, rule, regulation, writ, assessment, injunction, judgment or decree of any government or governmental
court, agency or body, domestic or foreign, having jurisdiction over the Company, any Subsidiary or over any of their respective properties (including without
limitation all Company Intellectual Property) or Contracts (“Government Entity”) or by or to which they or such of their properties or Contracts are or may
be bound or subject (each, a “Law”), except in the case of this clause (B), such defaults or violations which would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect. No consent, approval, authorization or order of or qualification with any Government Entity is
required for the execution and delivery of this Underwriting Agreement and the consummation by the Company of the transactions herein contemplated,
except such consents (i) that will be obtained prior to the Closing Date (as defined in Section 2) and (ii) as may be required under the Securities Act, the
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Securities Exchange Act of 1934, as amended (the “Exchange Act”) (if applicable), the Rules and Regulations, or under state or other securities or blue sky
laws, the NASDAQ Global Market or the National Association of Securities Dealers, Inc. (the “NASD”), all of which requirements will be satisfied in all
material respects at or prior to the Closing Date.

          (g)       Except as disclosed in the General Disclosure Package, there are no actions, suits, claims, investigations or proceedings pending or, to the
Company’s knowledge, threatened to which the Company or any Subsidiary or, to the Company’s knowledge, to which any of their respective directors or
officers is a party, or of which any of their respective properties (including without limitation all Company Intellectual Property) or any Contract is the
subject, at law or in equity, before or by any federal, state, local or foreign governmental or regulatory commission, board, body, authority or agency which, if
adversely decided, would be reasonably likely to result in a decision, ruling, finding, judgment, decree, order or settlement having a Material Adverse Effect
or to prevent consummation of the transactions contemplated hereby. There are no Contracts of a character required to be described or referred to in the
General Disclosure Package, and/or filed as an exhibit to, the Registration Statement or the Prospectus by the Securities Act, the Exchange Act or the Rules
and Regulations which have not been accurately described in all material respects in the General Disclosure Package, and/or filed as an exhibit to, the
Registration Statement or the Statutory Prospectus at the Applicable Time, as applicable. The Contracts described in the General Disclosure Package are in
full force and effect and are valid agreements, enforceable by the Company, except as the enforcement thereof may be limited by applicable bankruptcy,
insolvency, reorganization, moratorium or other similar laws relating to or affecting creditors’ rights generally or by general equitable principles. No event has
occurred, and no circumstance or condition exists, that (with or without notice or lapse of time) (A) has resulted or is reasonably likely to result in a breach,
default, violation or waiver of any Contract or any provision thereof; (B) gives or is reasonably likely to give any party to any Contract the right to declare a
breach, default or violation of or exercise any remedy under such Contract; (C) gives or is reasonably likely to give any party to any Contract the right to
cancel, terminate, modify or be excused from performance of any obligations under such Contract; or (D) has resulted or is reasonably likely to result in a
violation of any Law or in imposition of any fines, penalties, damages, injunctions, prohibitions or other sanctions, except in the cases of clauses (A), (B) and
(C), where such breaches, defaults, violations, waivers, remedies, cancellations, terminations, modifications, excuses or impositions would not reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect.

          (h)       All outstanding shares of capital stock of the Company and each Subsidiary have been duly authorized and validly issued and are fully paid and
nonassessable, have been issued in compliance with all federal and state securities laws, and have not been issued in violation of or subject to any preemptive
rights or other rights to subscribe for or purchase securities. The Company owns all of the outstanding shares of the Subsidiaries, except for shares held by
employees of certain of the Subsidiaries. The authorized, issued and outstanding capital stock of the Company is as set forth in the Statutory Prospectus at the
Applicable Time and conforms in all material respects to the statements relating thereto contained in the General Disclosure Package (and such statements
correctly state the substance of the instruments defining the capitalization of the Company). The Offered Securities have been duly authorized for issuance
and sale to the Underwriters pursuant to this Underwriting Agreement and, when issued and delivered by the Company against payment therefor in
accordance with the terms of this
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Underwriting Agreement, will be duly and validly issued and fully paid and nonassessable, and will be sold free and clear of any pledge, lien, security
interest, encumbrance, claim or equitable interest. No preemptive right, co-sale right, registration right, right of first refusal or other similar right of
stockholders exists with respect to any of the Offered Securities or the issuance and sale thereof, other than those that have been expressly waived prior to the
date hereof, those that will have been expressly waived prior to the Closing Date (as defined in Section 2 below), and those that will automatically expire
upon or will not apply to the consummation of the transactions contemplated on the Closing Date. No further approval or authorization of any stockholder, the
Board of Directors of the Company or others is required for the issuance and sale or transfer of the Offered Securities, except as may be required under state
or other securities or blue sky laws, or the NASD. Except as disclosed in the General Disclosure Package and the financial statements of the Company, and
the related notes thereto, included or incorporated by reference in the Statutory Prospectus at the Applicable Time, the Company does not have outstanding
any options to purchase, any securities or obligations convertible into, or any contracts or commitments to issue or sell, shares of its capital stock or any such
options, rights, registration rights, convertible securities or obligations. The description of the Company’s stock option plans, employee stock purchase plans
or similar arrangements, and the options or other rights granted and exercised thereunder, set forth in the General Disclosure Package accurately and fairly
presents, in all material respects, the information required to be shown with respect to such plans, arrangements, options and rights. Each stock option granted
by the Company (i) was granted in accordance with the terms of the Company’s stock option plans, and (ii) was granted with an exercise price at least equal
to the fair market value of the Common Stock on the date such option would be considered granted under generally accepted accounting principles in the
United States and applicable law (that is, no option has been backdated).

          (i)       The Company meets the eligibility requirements for the use of Commission Form S-3 to register a primary offering of securities. When filed
with the Commission, all of the Company’s Exchange Act reports incorporated by reference into the Statutory Prospectus at the Applicable Time conformed,
to the extent applicable, in all material respects to the requirements of the Exchange Act and the Rules and Regulations.

          (j)       Ernst & Young LLP, whose report on the financial statements of the Company is filed with the Commission and is incorporated by reference in
the Registration Statement, the Statutory Prospectus at the Applicable Time and the Prospectus, are independent registered public accountants as required by
the Securities Act and the Rules and Regulations. Except as described in the General Disclosure Package and as pre-approved in accordance with the
requirements set forth in Section 10A of the Exchange Act, to the Company’s knowledge, Ernst & Young LLP has not engaged in any “prohibited activities”
(as defined in Section 10A of the Exchange Act) on behalf of the Company.

          (k)       The financial statements of the Company, together with the related schedules and notes, included in or incorporated by reference in the
Registration Statement and included in the General Disclosure Package: (i) present fairly, in all material respects, the financial position of the Company as of
the dates indicated and the results of operations and cash flows of the Company for the periods specified; (ii) have been prepared in compliance with
requirements of the Securities Act and the Rules and Regulations and in conformity with generally accepted accounting principles in the United States applied
on a consistent basis during the periods
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presented and the schedules included in the Registration Statement present fairly, in all material respects, the information required to be stated therein
(provided, however, that the statements that are unaudited are subject to normal year-end adjustments and do not contain certain footnotes required by
generally accepted accounting principles); (iii) comply with the antifraud provisions of the Federal securities laws; and (iv) describe accurately, in all material
respects, the controlling principles used to form the basis for their presentation. There are no financial statements (historical or pro forma) and/or related
schedules and notes that are required to be included in the Registration Statement, the Statutory Prospectus at the Applicable Time and the Prospectus that are
not included as required by the Securities Act, the Exchange Act and/or the Rules and Regulations.

          (l)       Subsequent to the respective dates as of which information is given in the Registration Statement and the General Disclosure Package there has
not been (i) any change, development or event that might reasonably be expected to result, individually or in the aggregate, in a Material Adverse Effect,
(ii) any transaction that is material to the Company, (iii) any obligation, direct or contingent, that is material to the Company, incurred by the Company or any
Subsidiary, (iv) any change in the capital stock or outstanding indebtedness of the Company that is material to the Company, (v) any dividend or distribution
of any kind declared, paid or made on the capital stock of the Company or (vi) any loss or damage (whether or not insured) to the property of the Company
that has been sustained or will have been sustained that could reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.

          (m)       Except as set forth in the General Disclosure Package: (i) each of the Company and the Subsidiaries (A) has good and marketable title to all
properties and assets described in the General Disclosure Package as owned by it and (B) owns or possesses adequate licenses or other rights of use to all
patents, patent applications (for the purpose of this sentence, a patent application shall be considered to be the patent that would issue from such patent
application as currently pending), patent rights, inventions, trade secrets, know-how, trademarks, service marks, trade names, domain names, copyrights and
other information (collectively, “Intellectual Property”) that is necessary or reasonably useful to conduct its business as it is or may in the future be
conducted, as such business or potential future business is described in the General Disclosure Package, in the case of clauses (A) and (B) free and clear of
any pledge, lien, security interest, encumbrance, claim or equitable interest, whether imposed by agreement, contract, understanding, law, equity or otherwise,
except where any failure to have good and marketable title to such properties and assets or own or possess such adequate licenses or other rights of use to
such Intellectual Property, individually or in the aggregate, would not reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect; and (ii) each of the Company and the Subsidiaries has valid and enforceable leases, including without limitation any leases that are the subject of any
sale and leaseback arrangement, for all properties described in the General Disclosure Package as leased by it, except as the enforcement thereof may be
limited by applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws relating to or affecting creditors’ rights generally or by general
equitable principles. Except as set forth in the General Disclosure Package, the Company owns or leases all such properties as are necessary to its operations
as now conducted or as proposed to be conducted.

          (n)       Each of the Company and the Subsidiaries has received timely extensions for filing or timely filed all Federal, state and foreign income and
franchise tax returns required to be
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filed by it on or prior to the date hereof, and has paid all taxes shown thereon as due, and there is no tax deficiency that has been or, to the Company’s
knowledge, might be asserted against the Company or any Subsidiary that might reasonably be expected to have a Material Adverse Effect. All tax liabilities
are adequately provided for on the books of the Company.

          (o)       The Company has established and maintains a system of internal accounting controls sufficient to provide reasonable assurances that:
(i) transactions are executed in accordance with management’s general or specific authorization; (ii) transactions are recorded as necessary to permit
preparation of financial statements in conformity with generally accepted accounting principles in the United States and to maintain accountability for assets;
(iii) access to assets is permitted only in accordance with management’s general or specific authorization; and (iv) the recorded accountability for assets is
compared with existing assets at reasonable intervals and appropriate action is taken with respect to any differences.

          (p)       Except as described in the General Disclosure Package, the Company’s Board of Directors has validly appointed an Audit Committee whose
composition satisfies the requirements of Rule 4350(d)(2) of the Rules of the National Association of Securities Dealers, Inc. (the “NASD Rules”) and the
Board of Directors and/or the Audit Committee has adopted a charter that satisfies the requirements of Rule 4350(d)(1) of the NASD Rules. The Audit
Committee has reviewed the adequacy of its charter within the past 12 months.

          (q)       The Company has established and maintains “disclosure controls and procedures” (as such term is defined in Rules 13a-15 and 15d-15 under the
Exchange Act). Since the date of the most recent evaluation of such disclosure controls and procedures, except as described in the General Disclosure
Package, there have been no significant changes in internal controls or in other factors that could significantly affect internal controls, including any
corrective actions with regard to significant deficiencies and material weaknesses. The Company is in compliance in all material respects with all provisions
currently in effect and applicable to the Company of the Sarbanes-Oxley Act of 2002, and all rules and regulations promulgated thereunder or implementing
the provisions thereof.

          (r)       The Company maintains insurance with insurers of recognized financial responsibility of the types and in the amounts generally deemed
adequate for its business and consistent with insurance coverage maintained by similar companies in similar businesses, including, but not limited to,
insurance covering the acts and omissions of directors and officers, real and personal property owned or leased by the Company against theft, damage,
destruction, acts of vandalism and all other risks customarily insured against, all of which insurance is in full force and effect; and the Company has no reason
to believe that it will not be able to renew its existing insurance coverage as and when such coverage expires or to obtain similar coverage from similar
insurers as may be necessary to continue its business at a cost that would not reasonably be expected to have a Material Adverse Effect.

          (s)       Neither the Company nor any Subsidiary has sustained since the date of the latest financial statements included in the General Disclosure
Package any losses or interferences with its business from fire, explosion, flood or other calamity, whether or not covered by insurance, or from any labor
dispute or court or governmental action, order or decree, otherwise than as set forth or contemplated in the General Disclosure Package or other than any
losses or
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interferences which would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.

          (t)       No labor dispute with employees of the Company exists or, to the Company’s knowledge, is imminent which might reasonably be expected to
have a Material Adverse Effect. No collective bargaining agreement exists with any of the Company’s employees and, to the Company’s knowledge, no such
agreement is imminent.

          (u)       Except as disclosed in the General Disclosure Package, neither the Company nor any Subsidiary has received any notice or has any knowledge
of (i) any potential infringement or misappropriation by others of Intellectual Property that the Company or any Subsidiary owns or for which the Company
or any Subsidiary possesses licenses or other rights of use (“Company Intellectual Property”), (ii) any Intellectual Property of others that potentially
conflicts or interferes with Company Intellectual Property or (iii) any potential infringement or misappropriation of Intellectual Property of others by or on
behalf of the Company or any Subsidiary in the conduct of its business as it is or has been conducted or as it may in the future be conducted, in each case as
such business or potential future business is described in the General Disclosure Package, that in each instance of the preceding cases might reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect if the subject of a decision, ruling, finding, judgment, decree, order or settlement
that is in whole or in part unfavorable to the Company or any Subsidiary. With respect to all patents, copyrights, trademarks and applications for any of the
foregoing included in Company Intellectual Property, either the Company or a Subsidiary exclusively holds the first rights to enforce, protect and defend such
Company Intellectual Property and to protect the subject matter thereof by bringing claims, demands, suits and actions and proceedings against others for any
and all legal and equitable remedies by reason of past, present and future infringement of such Company Intellectual Property. Except as disclosed in the
General Disclosure Package, no patent, copyright, trademark or application for any of the foregoing included in the Company Intellectual Property is
currently the subject of or subject to any license or sublicense to a third party or the subject of or subject to any license, contract, agreement or understanding
pursuant to which the Company is or may become obligated to transfer or grant to others any right, title or interest in or to any such Company Intellectual
Property, except for such licenses, sublicenses, transfers and grants that would not reasonably be expected to result, individually or in the aggregate, in a
Material Adverse Effect. To the Company’s knowledge, no claim of any patent or patent application (assuming the claims of patent applications issue as
currently pending) included in Company Intellectual Property is unenforceable or invalid, except for such unenforceability or invalidity that would not
reasonably be expected to result, individually or in the aggregate, in a Material Adverse Effect. No action, suit, proceeding, hearing, investigation, charge,
complaint, claim or demand has occurred, is pending, has been made, or, to the knowledge of the Company, is threatened, that challenges the validity,
enforceability, scope, use, or ownership of, that may result in the Company becoming obligated to transfer or grant to others any right, title or interest in or to
Company Intellectual Property, or that otherwise relates to, any Company Intellectual Property anywhere in the world, nor to the Company’s knowledge is
there any reasonable basis on which a third party could bring any such action, suit, proceeding, hearing, investigation, charge, complaint, claim or demand.
All patent applications licensed to the Company or the Subsidiaries for which the Company controlled or controls prosecution, and all patent applications
owned by the Company or the Subsidiaries (collectively, “Company
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Patent Applications”), as well as all patent applications from which unexpired patents licensed to or owned by the Company or the Subsidiaries (collectively
“Company Patents”) issued and for which the Company or the Subsidiaries controlled or controls prosecution, were duly and properly filed with the U.S.
Patent and Trademark Office (the “PTO”) or with appropriate foreign and international patent authorities, as applicable, and were filed and currently are in
compliance with statutory and other legal requirements (including without limitation payment of filing, prosecution and maintenance fees). The Company
Patent Applications are currently pending with the applicable authorities and have not been abandoned or finally disallowed. For each of the U.S. Company
Patents and applications from which they issued, the U.S. Company Patent Applications, the non-U.S. Company Patents and applications from which they
issued, and the non-U.S. Company Patent Applications, there has been compliance with any applicable PTO duty of candor and disclosure and any applicable
ex-U.S. duties, responsibilities or obligations similar or corresponding thereto. Each former and current employee and independent contractor of the Company
and each of the Subsidiaries has signed and delivered one or more written contracts with the Company or the Subsidiaries pursuant to which such employee or
independent contractor assigns to the Company or the Subsidiaries all of his, her or its rights in and to any inventions, discoveries, improvements, works of
authorship, know-how or information made, conceived, reduced to practice, authored or discovered in the course of employment by or performance of
services for the Company or the Subsidiaries and any and all patent rights, copyrights, trademark and other intellectual property rights therein or thereto.

          (v)       The Common Stock is registered pursuant to Section 12(g) of the Exchange Act and is listed on the NASDAQ Global Market, and the Company
has taken no action designed to, or likely to have the effect of, terminating the registration of the Common Stock under the Exchange Act or delisting the
Common Stock from the NASDAQ Global Market. Except as described in the General Disclosure Package, the Company has not received any notification
that the Commission or the NASD is contemplating terminating such registration or listing. The Company has taken all actions necessary to list the Offered
Securities for quotation on the NASDAQ Global Market.

          (w)       The Company is not and, after giving effect to the offering and sale of the Offered Securities, will not be an “investment company,” as such
term is defined in the Investment Company Act of 1940, as amended;

          (x)       The Company has not distributed and, prior to the later to occur of (i) the Closing Date and (ii) completion of the distribution of the Offered
Securities, will not distribute, any offering materials in connection with the offering and sale of the Offered Securities other than the Registration Statement,
the Prospectus or, subject to Section 8, any other materials permitted by the Securities Act and the Rules and Regulations.

          (y)       Neither the Company nor, to its knowledge, any of its affiliates has taken, directly or indirectly, any action designed to or which has constituted
or which might reasonably be expected to cause or result, under the Exchange Act or otherwise, in the stabilization or manipulation of the price of any
security of the Company to facilitate the sale or resale of the Offered Securities. The Company acknowledges that the Underwriters may engage in passive
market making transactions in the Offered Securities on the NASDAQ Global Market in accordance with Regulation M under the Exchange Act.
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          (z)       Each of the Company and the Subsidiaries is in compliance in all material respects with all currently applicable provisions of the Employee
Retirement Income Security Act of 1974, as amended, including the regulations and published interpretations thereunder (“ERISA”), except where a failure
to so comply would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect; to the Company’s knowledge, no
unwaivable “reportable event” (as defined in ERISA) has occurred with respect to any “pension plan” (as defined in ERISA) for which the Company would
have any liability; the Company has not incurred and does not expect to incur any material liability under (i) Title IV of ERISA with respect to termination of,
or withdrawal from, any “pension plan” or (ii) Sections 412 or 4971 of the Internal Revenue Code of 1986, as amended, including the regulations and
published interpretations thereunder (the “Code”); and each “pension plan” for which the Company or any Subsidiary would have any liability that is
intended to be qualified under Section 401(a) of the Code is so qualified in all material respects and nothing has occurred, whether by action or by failure to
act, which would cause the loss of such qualification.

          (aa)       Except as set forth in the General Disclosure Package, (i) each of the Company and the Subsidiaries is in material compliance with all rules,
laws and regulations relating to the use, treatment, storage and disposal of toxic substances and protection of health or the environment (“Environmental
Laws”) which are applicable to its business; (ii) neither the Company nor any Subsidiary has received any notice from any governmental authority or third
party of an asserted claim under Environmental Laws, which claim is required to be disclosed in the General Disclosure Package; (iii), to the Company’s
knowledge, neither the Company nor any Subsidiary is currently required to make future material capital expenditures to comply with Environmental Laws;
and (iv) to the Company’s knowledge, no property that is owned, leased or occupied by the Company or any Subsidiary has been designated a Superfund site
pursuant to the Comprehensive Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et seq.), or otherwise designated as
a contaminated site under applicable state or local law.

          (bb)       The Company has caused each executive officer and director listed on Schedule II hereto to furnish to the Underwriters, on or prior to the date
of this Underwriting Agreement, a letter or letters, in form and substance satisfactory to the Underwriters (the “Lock-up Agreements”), pursuant to which
such person shall agree not to, directly or indirectly, for a period commencing on the date of this Underwriting Agreement and ending on the close of business
on the 30th day after the date of the Prospectus (the “Lock-up Period”), offer, sell, pledge, contract to sell, grant any option to purchase, grant a security
interest in, hypothecate or otherwise sell or dispose of (collectively, a “Disposition”) any shares of Common Stock (including without limitation, shares of
Common Stock that may be deemed to be beneficially owned by such person in accordance with the Rules and Regulations and shares of Common Stock that
may be issued upon the exercise of a stock option or warrant) or any securities convertible into, derivative of or exchangeable or exercisable for Common
Stock (collectively, “Securities”), owned directly by such person or as to which such person has the power of disposition, in any such case whether owned as
of the date of such letter or acquired thereafter, except for such Dispositions that are expressly permitted by the Lock-up Agreements. Notwithstanding the
foregoing, if (i) the Company issues an earnings release or material news, or a material event relating to the Company occurs, during the last 17 days of the
Lock-up Period, or (ii) prior to the expiration of the Lock-up Period, the Company announces that it will release
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earnings results during the 16-day period beginning on the last day of the Lock-up Period, the restrictions imposed by the Lock-up Agreements shall continue
to apply until the expiration of the 18-day period beginning on the issuance of the earnings release or the occurrence of the material news or material event;
provided, however, that this sentence shall not apply if any research published or distributed by any Underwriter on the Company would be compliant under
Rule 139 of the Securities Act and the Company’s securities are actively traded as defined in Rule 101(c)(1) of Regulation M of the Exchange Act. The
foregoing restrictions have been expressly agreed to preclude the holder of the Securities from engaging in any hedging or other transaction, as more fully
described in the Lock-up Agreements. Furthermore, such person has also agreed and consented to the entry of stop transfer instructions with the Company’s
transfer agent against the transfer of the Securities held by such person except in compliance with this restriction. The Company has provided to counsel for
the Underwriters true, accurate and complete copies of all of the Lock-up Agreements currently in effect or effected hereby. The Company hereby represents
and warrants that it will not release, prior to the expiration of the Lock-up Period, any of its officers or directors from any Lock-up Agreements currently
existing or hereafter effected without the prior written consent of Pacific Growth Equities, LLC.

          (cc)       There are no outstanding loans, advances (except normal advances for business expenses in the ordinary course of business) or guarantees of
indebtedness by the Company to or for the benefit of any of the officers or directors of the Company or any of the members of the families of any of them,
except as disclosed in the General Disclosure Package.

          (dd)       To the Company’s knowledge, there are no affiliations or associations between any member of the NASD and any of the Company’s officers or
directors or, to the Company’s knowledge, any of the Company’s 5% or greater security holders, except as set forth in the General Disclosure Package.

          (ee)       The Company has not sold or issued any shares of Common Stock during the six-month period preceding the Applicable Time, including any
sales pursuant to Rule 144A under, or Regulations D or S of, the Securities Act, other than shares issued in a public offering pursuant to a valid and effective
registration statement filed with the Commission or shares issued pursuant to employee benefit plans, qualified stock option plans or other employee
compensation plans or pursuant to outstanding options, rights or warrants. There are no registration rights with respect the Company’s securities that have not
been complied with or properly waived in connection with the Registration Statement or the Prospectus.

          (ff)       No forward-looking statement (within the meaning of Section 27A of the Securities Act and Section 21E of the Exchange Act) made by the
Company, its Subsidiaries or any of its officers or directors contained in the Registration Statement or the General Disclosure Package has been made or
reaffirmed without a reasonable basis or has been disclosed other than in good faith.

          (gg)       All preclinical and clinical studies conducted by or on behalf of the Company that are material to the Company are described in the General
Disclosure Package. To the Company’s knowledge, after reasonable inquiry, the clinical and preclinical studies conducted by or on behalf of the Company
that are described in the General Disclosure Package or the results of which are referred to in the General Disclosure Package were and, if still ongoing, are
being
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conducted in material compliance with all laws and regulations applicable thereto in the jurisdictions in which they are being conducted and with all laws and
regulations applicable to preclinical and clinical studies from which data will be submitted to support marketing approval. The descriptions in the General
Disclosure Package of the results of such studies are accurate and complete in all material respects and fairly present the data derived from such studies, and
the Company has no knowledge of any large well-controlled clinical study the aggregate results of which are inconsistent with or otherwise call into question
the results of any clinical study conducted by or on behalf of the Company that are described in the General Disclosure Package or the results of which are
referred to in the General Disclosure Package. Except to the extent disclosed in the General Disclosure Package, the Company has not received any written
notices or statements from the United States Food and Drug Administration (the “FDA”), the European Medicines Agency (“EMEA”) or any other
governmental agency or authority imposing, requiring, requesting or suggesting a clinical hold, termination, suspension or material modification for or of any
clinical or preclinical studies that are described in the General Disclosure Package or the results of which are referred to in the General Disclosure Package.

          (hh)       Except to the extent disclosed in the General Disclosure Package, the Company has not received any written notices or statements from the
FDA, the EMEA or any other governmental agency, and otherwise has no knowledge or reason to believe, that (i) any new drug application or marketing
authorization application for any product or potential product of the Company or the Subsidiaries is or has been rejected or determined to be non-approvable
or conditionally approvable; (ii) a delay in time for review and/or approval of a marketing authorization application or marketing approval application in any
other jurisdiction for any product or potential product of the Company or the Subsidiaries is or may be required, requested or being implemented; (iii) one or
more clinical studies for any product or potential product of the Company or the Subsidiaries shall or may be requested or required in addition to the clinical
studies described in the General Disclosure Package as a precondition to or condition of issuance or maintenance of a marketing approval for such product or
potential product; (iv) any license, approval, permit or authorization to conduct any clinical trial of or market any product or potential product of the
Company or the Subsidiaries has been, will be or may be suspended, revoked, modified or limited, except in the cases of clauses (i), (ii), (iii) and (iv) where
such rejections, determinations, delays, requests, suspensions, revocations, modifications or limitations would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect.

          (ii)       Except to the extent disclosed in the General Disclosure Package, to the Company’s knowledge, the preclinical and clinical testing, application
for marketing approval of, manufacture, distribution, promotion and sale of the products and potential products of the Company or the Subsidiaries is in
compliance, in all material respects, with all laws, rules and regulations applicable to such activities, including without limitation applicable good laboratory
practices, good clinical practices and good manufacturing practices, except for such non-compliance as would not, individually or in the aggregate, have a
Material Adverse Effect. The descriptions of the results of such tests and trials contained in the General Disclosure Package are accurate in all material
respects. Except to the extent disclosed in the General Disclosure Package, the Company has not received notice of adverse finding, warning letter or clinical
hold notice from the FDA or any non-U.S. counterpart of any of the foregoing, or any untitled letter or other correspondence or notice from the FDA or any
other governmental authority or agency or
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any institutional or ethical review board alleging or asserting noncompliance with any law, rule or regulation applicable in any jurisdiction, except notices,
letters, and correspondences and non-U.S. counterparts thereof alleging or asserting such noncompliance as would not, individually or in the aggregate, have
a Material Adverse Effect. Except to the extent disclosed in the General Disclosure Package, the Company has not, either voluntarily or involuntarily,
initiated, conducted or issued, or caused to be initiated, conducted or issued, any recall, field correction, market withdrawal or replacement, safety alert,
warning, “dear doctor” letter, investigator notice, or other notice or action relating to an alleged or potential lack of safety or efficacy of any product or
potential product of the Company or the Subsidiaries, any alleged product defect of any product or potential product of the Company or the Subsidiaries, or
any violation of any material applicable law, rule, regulation or any clinical trial or marketing license, approval, permit or authorization for any product or
potential product of the Company or the Subsidiaries, and the Company is not aware of any facts or information that would cause it to initiate any such notice
or action and has no knowledge or reason to believe that the FDA, the EMEA or any other governmental agency or authority or any institutional or ethical
review board or other non-governmental authority intends to impose, require, request or suggest such notice or action.

          The Company acknowledges that the Underwriters and, for purposes of the opinions to be delivered to the Underwriters pursuant to Section 6 of this
Underwriting Agreement, counsel for the Company and counsel for the Underwriters will rely upon the accuracy and truth of the foregoing representations,
and the Company hereby consents to such reliance.

     2.       Purchase, Sale and Delivery of the Offered Securities. On the basis of the representations, warranties and agreements herein contained, but subject to
the terms and conditions herein set forth, the Company agrees to sell to the Underwriters, and each of the Underwriters, severally and not jointly, agrees to
purchase from the Company, at a purchase price of $4.136 per share, the respective number of Firm Shares set forth opposite the name of such Underwriter in
Schedule I annexed hereto.

          The Company will deliver the Firm Shares to the respective accounts of the Underwriters against payment of the purchase price in cash by wire transfer
of immediately available funds to an account or accounts of the Company, which accounts have been designated by the Company in writing at least one day
prior to the Closing Date at the office of Cooley Godward Kronish LLP, 3175 Hanover St., Palo Alto, California 94306, at 7:00 a.m. Pacific Daylight Time,
on October 10, 2006, or at such other time not later than seven full business days thereafter as the Underwriters and the Company may mutually agree, such
time being herein referred to as the “Closing Date.” The certificates for the Firm Shares so to be delivered will be in definitive form, in such denominations
and registered in such names as the Underwriters request and (i) will be made available for checking and packaging at the above office of Cooley Godward
Kronish LLP, at least 24 hours prior to the Closing Date or (ii) delivered through the facilities of the Depositary Trust Company (“DTC”) for the respective
accounts of the Underwriters.

          In addition, on the basis of the representations and warranties herein contained and subject to the terms and conditions herein set forth, the Company
hereby grants an option to the Underwriters to purchase, severally and not jointly, the Option Shares at the price per share as set forth in the first paragraph of
this Section 2. The number of Option Shares to be sold to each
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Underwriter shall be the number which bears the same proportion to the aggregate number of Option Shares being purchased as the number of Firm Shares
set forth opposite the name of such Underwriter on Schedule I hereto bears to the total number of Firm Shares (subject, in each case, to such adjustment as
you may determine solely to eliminate fractional shares). The option granted hereby may be exercised in whole or in part by giving written notice (i) at any
time before the Closing Date and (ii) only once thereafter within 30 days after the date of this Underwriting Agreement, by the Underwriters, to the Company
setting forth the number of Option Shares to be purchased and the time and date at which such certificates are to be delivered in the same manner as the Firm
Shares certificates. The time and date at which certificates for Option Shares are to be delivered shall be determined by the Underwriters, but shall not be
earlier than three nor later than 10 full business days after the exercise of such option, nor in any event prior to the Closing Date (such time and date being
herein referred to as the “Option Closing Date”). The Underwriters may cancel such option at any time prior to its expiration by giving written notice of such
cancellation to the Company. To the extent, if any, that the option is exercised, payment for the Option Shares will be made on the Option Closing Date in
immediately available funds by wire transfer to the order of the Company for the Option Shares to be sold by it against delivery of certificates therefor at the
offices of Cooley Godward Kronish LLP, 3175 Hanover St., Palo Alto, California 94306 in the same manner as the delivery of the Firm Shares.

     3.       Offering by Underwriters. It is understood that the Underwriters propose to offer the Offered Securities for sale to the public as set forth in the
General Disclosure Package.

     4.       Certain Agreements of the Company. The Company agrees with the Underwriters:

          (a)       to file each Statutory Prospectus (including the Prospectus) pursuant to and in accordance with Rule 424(b) under the Securities Act not later
than the second business day following the date it is first used;

          (b)       (i) to furnish such information as may be required and otherwise to cooperate in qualifying the Offered Securities for offering and sale under the
securities or blue sky laws of such states as the Underwriters may designate and to maintain such qualifications in effect so long as required for the
distribution of the Offered Securities; provided that the Company shall not be required to qualify as a foreign corporation or to consent to the service of the
process under the laws of any such jurisdiction (except service of process with respect to the offering and sale of the Offered Securities); and (ii) to promptly
advise the Underwriters of the receipt by the Company of any notification with respect to the suspension of the qualification of the Offered Securities for sale
in any jurisdiction or the initiation or threat of any proceeding for such purpose;

          (c)       to make available to the Underwriters copies of each Registration Statement, each related preliminary prospectus, and, so long as a prospectus
relating to the Offered Securities is required to be delivered under the Securities Act in connection with sales by the Underwriters or any dealer, the
Prospectus and all amendments and supplements to such documents, in each case in such quantities as the Underwriters reasonably request. The Prospectus
shall be so furnished on or prior to 10:00 a.m., New York time, on the second
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business day following the date of this Underwriting Agreement. All other documents shall be so furnished as soon as available;

          (d)       to advise the Underwriters promptly of any proposal to amend or supplement the Registration Statement or any Statutory Prospectus and not
effect any such amendment or supplementation without the Underwriters’ consent; and the Company will also advise the Underwriters promptly of the filing
of any such amendment or supplement, or the entry of a stop order suspending the effectiveness of the Registration Statement and, if the Commission should
enter a stop order suspending the effectiveness of the Registration Statement, to make every commercially reasonable effort to obtain the lifting or removal of
such order as soon as possible; to advise the Underwriters promptly of any proposal to amend or supplement the Registration Statement or the Prospectus and,
for so long as the delivery of the Prospectus is (or, but for the exemption in Rule 172 under the Securities Act would be) required in connection with the offer
or sale of the Offered Securities, to file no such amendment or supplement to which the Underwriters shall object in writing;

          (e)       if necessary or appropriate, to file a registration statement pursuant to Rule 462(b) of the Securities Act;

          (f)       (i) to the extent not publicly filed, to furnish to the Underwriters for a period of one year from the date of this Underwriting Agreement copies of
any reports or other communications which the Company shall send to its stockholders and (ii) such other information publicly disclosed by the Company as
the Underwriters may reasonably request in writing regarding the Company, in each case as soon as reasonably practicable after such reports,
communications, documents or information become available, or are requested in writing by the Underwriters;

          (g)       to advise the Underwriters promptly of the happening of any event known to the Company within the time during which a Prospectus relating to
the Offered Securities is (or, but for the exemption in Rule 172 under the Securities Act would be) required to be delivered under the Securities Act which
would require the making of any change in the Prospectus then being used, so that the Prospectus would not include an untrue statement of material fact or
omit to state a material fact necessary to make the statements therein, in the light of the circumstances under which they are made, not misleading and, during
such time, to prepare and furnish, at the Company’s expense, to the Underwriters promptly such amendments or supplements to such Prospectus as may be
necessary to reflect any such change and to furnish the Underwriters a copy of such proposed amendments or supplements before filing any such amendment
or supplement with the Commission;

          (h)       to furnish the Underwriters five conformed copies of the initial registration statement and of all amendments thereto (including all exhibits
thereto);

          (i)       to apply the net proceeds from the sale of the Offered Securities in the manner set forth under the caption “Use of Proceeds” in the Prospectus;

          (j)       to pay all costs, expenses, fees and taxes in connection with (i) the preparation and filing of the Registration Statement, each preliminary
prospectus, each Statutory Prospectus,

16



 

the Prospectus and any amendments or supplements thereto, and the printing and furnishing of copies of each thereof to the Underwriters (including costs of
mailing and shipment); (ii) the registration, issuance, sale and delivery of the Offered Securities; (iii) the printing of this Underwriting Agreement, any
Powers of Attorney and any closing documents (including compilations thereof) and the reproduction and/or printing and furnishing of copies of each thereof
to the Underwriters (including costs of mailing and shipment); (iv) the qualification of the Offered Securities for offering and sale under state laws and the
determination of their eligibility for investment under state laws as aforesaid (including associated filing fees and the reasonable legal fees and disbursements
of counsel for the Underwriters) and the printing and furnishing of copies of any blue sky surveys to the Underwriters; (v) any listing of the Offered Securities
on any securities exchange or qualification of the Offered Securities for quotation on the NASDAQ Global Market and any registration thereof under the
Exchange Act; (vi) the review, if any, of the public offering of the Offered Securities by the NASD (including associated filing fees and the reasonable legal
fees and disbursements of counsel for the Underwriters); (vii) the presentations or meetings undertaken in connection with the marketing of the offer and sale
of the Offered Securities to prospective investors and the Underwriters’ sales force, including, without limitation, expenses associated with the production of
road show slides and graphics, fees and expenses of any consultants engaged in connection with the road show presentations, travel, lodging and other
expenses incurred by the officers of the Company and any such consultants, and the cost of any aircraft chartered in connection with the road show; and
(viii) the performance of the other obligations of the Company hereunder; provided, however, that except as otherwise set forth in this Section 4(j), Section 5
and Section 9 (as applicable) the Underwriters shall pay their own costs and expenses, including the costs and expenses of counsel for the Underwriters;

          (k)       for so long as the delivery of the Prospectus is (or, but for the exemption in Rule 172 under the Securities Act would be) required in connection
with the offer or sale of the Offered Securities, to furnish to the Underwriters a reasonable period of time before filing with the Commission a copy of any
document proposed to be filed pursuant to Section 13, 14 or 15(d) of the Exchange Act and to not make any filing to which the Underwriters reasonably
object;

          (l)       not to take, directly or indirectly, any action designed to or which may constitute or which might reasonably be expected to cause or result, under
the Exchange Act or otherwise, in the stabilization or manipulation of the price of any security of the Company to facilitate the sale or resale of the Offered
Securities;

          (m)       not to effect, for a period commencing on the date of this Underwriting Agreement and ending on the close of business on the 30th day after the
date of the Prospectus, without the prior written consent of Pacific Growth Equities, LLC, the Disposition of, directly or indirectly, any Securities other than
the sale of the Offered Securities hereunder; provided that nothing in this Underwriting Agreement shall prevent the Company’s issuance of (i) equity
securities under the Company’s currently authorized equity incentive plans, including its employee stock purchase plan, or upon exercise of outstanding
equity awards, (ii) securities issued or sold in connection with any corporate strategic development or similar transaction or (iii) any merger or acquisition
transaction approved by the Company’s board of directors. Notwithstanding the foregoing, if (i) the Company issues an earnings release or material news, or a
material event relating to the Company occurs, during the last 17 days of such 30-day period,
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or (ii) prior to the expiration of such 30-day period, the Company announces that it will release earnings results during the 16-day period beginning on the last
day of such 30-day period, the restriction imposed hereby shall continue to apply until the expiration of the 18-day period beginning on the issuance of the
earnings release or the occurrence of the material news or material event; provided, however, that this sentence shall not apply if any research published or
distributed by any Underwriter on the Company would be compliant under Rule 139 of the Securities Act and the Company’s securities are actively traded as
defined in Rule 101(c)(1) of Regulation M of the Exchange Act;

          (n)       to file timely all reports and any definitive proxy or information statement required to be filed by the Company with the Commission in order to
comply with the Exchange Act and the Rules and Regulations subsequent to the date of the Prospectus and for so long as the delivery of a prospectus is(or,
but for the exemption in Rule 172 under the Securities Act would be) required in connection with the offering or sale of the Offered Securities, and to
promptly notify the Underwriters of such filing;

          (o)       if, at the time this Underwriting Agreement is executed and delivered, it is necessary for a post-effective amendment to the Registration
Statement or an additional registration statement to be declared effective before the offering of the Offered Securities may commence, the Company will
endeavor to cause such post-effective amendment or additional registration statement to become effective as soon as possible and will advise the Underwriters
promptly and, if requested by the Underwriters, will confirm such advice in writing, when such post-effective amendment or additional registration statement
has become effective; and

          (p)       to use all commercially reasonable efforts to maintain the quotation of the Offered Securities on the NASDAQ Global Market and to file with
the NASDAQ Global Market all documents and notices required by the NASDAQ Global Market of companies that have securities traded in the over-the-
counter market and quotations for which are reported by the NASDAQ Global Market.

     5.       Reimbursement of Underwriters’ Expenses. If the Offered Securities are not delivered for any reason other than the termination of this Underwriting
Agreement pursuant to the second paragraph of Section 7 hereof or the default by the Underwriters in their obligations hereunder, the Company agrees, in
addition to paying the amounts described in Section 4(j) hereof, to reimburse the Underwriters for all of their reasonable out-of-pocket expenses, including
the reasonable fees and disbursements of their counsel.

     6.       Conditions of the Obligations of the Underwriters. The obligations of the Underwriters to purchase and pay for the Firm Shares on the Closing Date
and the Option Shares, if any, on the Option Closing Date are subject to the accuracy of the representations and warranties on the part of the Company herein
as of the Closing Date or the Option Closing Date, as the case may be, to the accuracy of the statements of Company officers made pursuant to the provisions
hereof, to the performance by the Company of its obligations hereunder and to the following additional conditions precedent:

          (a)       The Underwriters shall have received, on the date hereof, and on the Closing Date and the Option Closing Date, as the case may be, a comfort
letter dated as of the date of this

18



 

Underwriting Agreement and as of the Closing Date or the Option Closing Date, as the case may be, addressed to the Underwriters, in form and substance
satisfactory to the Underwriters, from Ernst & Young LLP confirming that they are independent public accountants within the meaning of the Securities Act
and the related published Rules and Regulations, and containing such other statements and information as are ordinarily included in accountants’ “comfort
letters” to underwriters with respect to the financial statements and certain financial and statistical information contained in or incorporated by reference in
the Registration Statement, the General Disclosure Package and the Prospectus.

          (b)       The Prospectus shall have been filed with the Commission in accordance with the Rules and Regulations and Section 4(a) of this Underwriting
Agreement. Prior to the Closing Date or the Option Closing Date, as the case may be, no stop order suspending the effectiveness of the Registration Statement
shall have been issued and no proceedings for that purpose shall have been instituted or, to the knowledge of the Company or the Underwriters, shall be
contemplated by the Commission.

          (c)       Between the time of execution of this Underwriting Agreement and the Closing Date or the Option Closing Date, as the case may be, (i) no
change, development or event shall have occurred or become known to the Company, that might be reasonably expected to result in a Material Adverse Effect
(other than as specifically described in the General Disclosure Package) and (ii) no transaction which is material to the Company shall have been entered into
by the Company, except as required or permitted by this Underwriting Agreement.

          (d)       The Underwriters shall have received, on the Closing Date and the Option Closing Date, as the case may be, an opinion of Cooley Godward
Kronish LLP, counsel for the Company, addressed to the Underwriters, dated as of the Closing Date or the Option Closing Date, as the case may be, and in a
form reasonably satisfactory to Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation, counsel for the Underwriters, which opinion
shall be in substantially the form attached hereto as Annex A.

          (e)       The Underwriters shall have received, on the Closing Date and the Option Closing Date, as the case may be, an opinion of Hölters & Elsing
Partnerschaft von Rechtsanwälten, addressed to the Underwriters, dated as of the Closing Date or the Option Closing Date, as the case may be, and in a form
reasonably satisfactory to Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation, counsel for the Underwriters, which opinions shall
be in substantially the form attached hereto as Annex B.

          (f)       The Underwriters shall have received, on the Closing Date and the Option Closing Date, as the case may be, the opinion of in-house intellectual
property counsel for the Company, dated as of the Closing Date or the Option Closing Date, as the case may be, addressed to the Underwriters and in a form
reasonably satisfactory to Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation, counsel for the Underwriters, which opinion shall
be in substantially the form attached hereto as Annex C.

          (g)       [Intentionally Omitted.]
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          (h)       The Underwriters shall have received, on the Closing Date and the Option Closing Date, as the case may be, the opinion of Howard Rice
Nemerovski Canady Falk & Rabkin, A Professional Corporation, counsel for the Underwriters, dated as of the Closing Date or the Option Closing Date, as
the case may be, with respect to the issuance and sale of the Offered Securities by the Company, the Registration Statement, the Prospectus (together with any
supplement thereto) and other related matters as the Underwriters may require, and the Company shall have furnished to such counsel such documents as they
may have requested for the purpose of enabling them to pass upon such matters.

          (i)       The Underwriters shall have received, on the Closing Date and the Option Closing Date, as the case may be, a certificate of the President and
Chief Executive Officer and Vice President, Operations and Chief Financial Officer of the Company, dated as of the Closing Date or the Option Closing Date,
as the case may be, in which such officers, to their knowledge after reasonable investigation, shall state that: the representations and warranties of the
Company in this Underwriting Agreement are true and correct in all material respects (if not qualified by materiality or by a reference to a Material Adverse
Effect) and in all respects (if qualified by materiality or by reference to a Material Adverse Effect); the Company has complied with all agreements and
satisfied all conditions on its part to be performed or satisfied hereunder at or prior to the Closing Date or the Option Closing Date; no stop order suspending
the effectiveness of the Registration Statement has been issued by the Commission and no proceedings for that purpose have been instituted or are
contemplated by the Commission; and, subsequent to the respective date of the Company’s most recent financial statements in the General Disclosure
Package, there has been no Material Adverse Effect, nor any change, development or event that might be reasonably likely to result in a Material Adverse
Effect, except as set forth in or contemplated by the General Disclosure Package.

          (j)       The Company shall have obtained and delivered to the Underwriters the Lock-up Agreements referred to in Section 1(cc) hereof.

          (k)       The Company shall have furnished to the Underwriters such further certificates and documents as the Underwriters shall reasonably request
(including certificates of officers of the Company), as to the accuracy and completeness of the representations and warranties of the Company herein, as to the
performance by the Company of its obligations hereunder and as to the other conditions concurrent and precedent to the obligations of the Underwriters
hereunder.

          (l)       At the Closing Date and the Option Closing Date, as the case may be, the Offered Securities shall be eligible to be traded on the NASDAQ
Global Market, subject to official notice of issuance, if applicable.

     7.       Effective Date of Underwriting Agreement; Termination. This Underwriting Agreement shall become effective when the parties hereto have
executed and delivered this Underwriting Agreement.

          The obligations of the Underwriters hereunder shall be subject to termination in the absolute discretion of Pacific Growth Equities, LLC if (a) since the
time of execution of this Underwriting Agreement or the earlier respective dates as of which information is given in the General Disclosure Package, there has
been any material adverse change, or any development
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reasonably likely to result in a material adverse change, in the business, operations, properties, condition (financial or other), business, properties, or results of
operations of the Company which would, in the judgment of Pacific Growth Equities, LLC, make it impracticable or inadvisable to proceed with the offering
or delivery of the Offered Securities on the terms and in the manner contemplated by the Prospectus or (b) at any time prior to the Closing Date or the Option
Closing Date, as the case may be, (i) trading in securities on the New York Stock Exchange, the American Stock Exchange or the NASDAQ Global Market
shall have been generally suspended or material limitations or minimum prices shall have been established on the New York Stock Exchange, the American
Stock Exchange or the NASDAQ Global Market, (ii) a general moratorium on commercial banking activities shall have been declared by either the Federal or
New York State authorities or there shall have occurred a material disruption in commercial banking or securities settlement or clearance services in the
United States, or (iii) there is an outbreak or escalation of hostilities or acts of terrorism involving the United States or the declaration by the United States of
a national emergency or war or an occurrence of any other calamity or crisis or any change in financial, political or economic conditions in the United States
or elsewhere, if the effect of any such event in the judgment of Pacific Growth Equities, LLC makes it impracticable or inadvisable to proceed with the
offering or the delivery of the Offered Securities on the terms and in the manner contemplated by the Prospectus.

          If the Underwriters elect to terminate this Underwriting Agreement as provided in this Section 7, the Company shall be notified promptly by the
Underwriters.

          If the sale to the Underwriters of the Offered Securities, as contemplated by this Underwriting Agreement, is not carried out by the Underwriters for
any reason permitted under this Underwriting Agreement or if such sale is not carried out because the Company shall be unable to comply with any of the
terms of this Underwriting Agreement, the Company shall not be under any obligation or liability under this Underwriting Agreement (except to the extent
provided in Sections 4(j), 5 and 9 hereof), and the Underwriters shall be under no obligation or liability to the Company under this Underwriting Agreement
(except to the extent provided in Section 9 hereof).

     8.       Free Writing Prospectuses. The Company represents and agrees that, unless it obtains the prior consent of the Underwriters, and each of the
Underwriters represent and agree that, unless it obtains the prior consent of the Company, it has not made and will not make any offer relating to the Offered
Securities that would constitute an Issuer Free Writing Prospectus, or that would otherwise constitute a “free writing prospectus” as defined in Rule 405 under
the Securities Act, required to be filed with the Commission. Any such free writing prospectus consented to by the Company and the Underwriters is
hereinafter referred to as a “Permitted Free Writing Prospectus.” The Company represents that it has treated and agrees that it will treat each Permitted Free
Writing Prospectus as an “issuer free writing prospectus,” as defined in Rule 433 under the Securities Act, and has complied and will comply with the
requirements of Rules 164 and 433 under the Securities Act, as applicable to any Permitted Free Writing Prospectus, including timely Commission filings
where required, legending and record keeping.
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     9.       Indemnification and Contribution.

          (a)       The Company agrees to indemnify, defend and hold harmless each Underwriter, its partners, directors and officers, and any person who controls
such Underwriter within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, and the successors and assigns of all of the
foregoing persons from and against any loss, damage, expense, liability or claim (including but not limited to reasonable attorneys’ fees and any and all
reasonable expenses whatsoever incurred in investigating, preparing or defending against any litigation, commenced or threatened, or any claim whatsoever,
and any and all amounts paid in settlement of any claim or litigation) which, jointly or severally, such Underwriter or any such person may incur under the
Securities Act, the Exchange Act, the common law or otherwise, insofar as such loss, damage, expense, liability or claim arises out of or is based upon (i) any
untrue statement or alleged untrue statement of a material fact contained in any Registration Statement, any Statutory Prospectus, the Prospectus or any Issuer
Free Writing Prospectus, or any amendment or supplement thereto, or any related preliminary prospectus or (ii) any omission or alleged omission to state a
material fact required to be stated in such Registration Statement, any Statutory Prospectus, the Prospectus or any Issuer Free Writing Prospectus or any
amendment or supplement thereto or any related preliminary prospectus, or necessary to make the statements therein, in light of the circumstances under
which they were made, not misleading, except insofar as any such loss, damage, expense, liability or claim in clauses (i) or (ii) arises out of or is based upon
any untrue statement or alleged untrue statement of a material fact contained in and in conformity with information furnished by or on behalf of such
Underwriter to the Company expressly for use with reference to such Underwriter in such Registration Statement, any Statutory Prospectus, the Prospectus or
any Issuer Free Writing Prospectus, or any amendment or supplement thereto or any related preliminary prospectus, it being understood and agreed that the
only such information furnished by the Underwriters consists of the information described in Section 11.

          (b)       Each Underwriter severally agrees to indemnify, defend and hold harmless the Company, its directors and officers, and any person who controls
the Company within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act and the successors and assigns of all of the foregoing
persons from and against any loss, damage, expense, liability or claim (including but not limited to reasonable attorneys’ fees and any and all reasonable
expenses whatsoever incurred in investigating, preparing or defending against any litigation, commenced or threatened, or any claim whatsoever, and any and
all amounts paid in settlement of any claim or litigation) which the Company or any such person may incur under the Securities Act, the Exchange Act, the
common law or otherwise, insofar as such loss, damage, expense, liability or claim arises out of or is based upon (i) any untrue statement or alleged untrue
statement of a material fact contained in and in conformity with information furnished by or on behalf of such Underwriter to the Company expressly for use
with reference to such Underwriter in the Registration Statement, any Statutory Prospectus, the Prospectus or any Issuer Free Writing Prospectus or any
amendment or supplement thereto, or any related preliminary prospectus (it being understood and agreed that the only such information furnished by the
Underwriters consists of the information described in Section 11), or (ii) any omission or alleged omission to state a material fact in connection with such
information required to be stated in such Registration Statement, such Statutory Prospectus at the Applicable Time or such Prospectus, or any amendment or
supplement thereto, or any related preliminary prospectus, or necessary to
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make such information not misleading; provided, however that in no case shall any Underwriter be liable or responsible for any amount in excess of the
underwriting discount applicable to the Offered Securities to be purchased by such Underwriter hereunder.

          (c)       Promptly after receipt by an indemnified party under this Section 9 of notice of the commencement of any action in respect of which indemnity
could be sought under this Section 9, such indemnified party will, if a claim in respect thereof is to be made against the indemnifying party under subsection
(a) or (b) above, notify the indemnifying party in writing of the commencement thereof, but the failure to notify the indemnifying party will not relieve the
indemnifying party from any liability which it may have to any indemnified party, except to the extent (but only to the extent) such indemnifying party is
prejudiced thereby. In case any such action is brought against any indemnified party and the indemnified party notifies the indemnifying party of the
commencement thereof, the indemnifying party will be entitled to participate therein and, to the extent that it may wish, jointly with any other indemnifying
party similarly notified, to assume the defense thereof, with counsel satisfactory to such indemnified party (who shall not, except with the consent of the
indemnified party, be counsel to the indemnifying party), and after notice from the indemnifying party to such indemnified party of its election so to assume
the defense thereof, the indemnifying party will not be liable to such indemnified party under this Section for any legal or other expenses subsequently
incurred by such indemnified party for separate counsel retained by the indemnified party in connection with the defense thereof other than reasonable costs
of investigation. Notwithstanding the foregoing, the indemnified party shall have the right to employ one separate counsel (in addition to any local counsel),
and the indemnifying party shall bear the reasonable fees, costs and expenses of such separate counsel, if (i) the use of the counsel chosen by the
indemnifying party to represent the indemnified party would present such counsel with a conflict of interest, (ii) the actual or potential defendants in, or
targets of, any such action include both the indemnified party and the indemnifying party and the indemnified party shall have reasonably concluded that
there may be legal defenses available to it and/or the other indemnified parties which are inconsistent with those available to the indemnifying party, (iii) the
indemnifying party shall not have employed counsel satisfactory to the indemnified party to represent the indemnified party within a reasonable time after
notice of the institution of such action, or (iv) the indemnifying party shall authorize the indemnified party to employ separate counsel at the expense of the
indemnifying party. Any such separate counsel for any Underwriter, its affiliates, directors and officers and any control persons of such Underwriter shall be
designated in writing by Pacific Growth Equities, LLC, and any such separate counsel for the Company, its directors, its officers who signed the Registration
Statement and any control persons of the Company shall be designated in writing by the Company. No indemnifying party shall, without the prior written
consent of the indemnified party, effect any settlement of any pending or threatened action in respect of which any indemnified party is or could have been a
party and indemnity could have been sought hereunder by such indemnified party unless such settlement (i) includes an unconditional release of such
indemnified party from all liability on any claims that are the subject matter of such action and (ii) does not include a statement as to, or an admission of,
fault, culpability or a failure to act by or on behalf of an indemnified party.

          (d)       If for any reason the indemnification provided for in this Section 9 is unavailable or insufficient to hold harmless an indemnified party under
subsection (a) or (b) above, then each indemnifying party shall contribute to the amount paid or payable by such
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indemnified party as a result of the losses, claims, damages or liabilities referred to in subsection (a) or (b) above (i) in such proportion as is appropriate to
reflect the relative benefits received by the Company on the one hand and the Underwriter on the other from the offering of the Offered Securities or (ii) if the
allocation provided by clause (i) above is not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits referred
to in clause (i) above but also the relative fault of the Company on the one hand and the Underwriter on the other in connection with the statements or
omissions which resulted in such losses, claims, damages or liabilities as well as any other relevant equitable considerations. The relative benefits received by
the Company on the one hand and the Underwriter on the other shall be deemed to be in the same respective proportions as the total net proceeds from the
offering (before deducting expenses) received by the Company bear to the total underwriting discounts and commissions received by such Underwriter, in
each case as reflected on the cover page of the Prospectus. The relative fault shall be determined by reference to, among other things, whether the untrue or
alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to information supplied by the Company or the
Underwriter and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent such untrue statement or omission. The
Company and the Underwriters agree that it would not be just and equitable if contribution were determined by pro rata allocation or any other method of
allocation which does not take into account the equitable considerations referred to above. The amount paid by an indemnified party as a result of the losses,
claims, damages or liabilities referred to in the first sentence of this subsection (d) shall be deemed to include any legal or other expenses reasonably incurred
by such indemnified party in connection with investigating or defending any action or claim which is the subject of this subsection (d). Notwithstanding the
provisions of this subsection (d) no Underwriter shall be required to contribute any amount in excess of the amount by which the total price at which the
Offered Securities underwritten by it and distributed to the public were offered to the public exceeds the amount of any damages which such Underwriter has
otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission. No person guilty of fraudulent
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any person who was not guilty of such
fraudulent misrepresentation.

          (e)       The obligations of the Company under this Section shall be in addition to any liability which the Company may otherwise have; and the
obligations of the Underwriters under this Section shall be in addition to any liability which the Underwriters may otherwise have.

          (f)       The indemnity and contribution agreements, including, without limitation, with respect to the payment of expenses, contained in this Section 9
and the covenants, warranties and representations of the Company contained in this Underwriting Agreement shall remain in full force and effect regardless
of any investigation made by or on behalf of the Underwriters, their partners, directors or officers or any person (including each partner, officer or director of
such person) who controls such Underwriter within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, or by or on behalf of
the Company, its directors or officers or any person who controls any of the foregoing within the meaning of Section 15 of the Securities Act or Section 20 of
the Exchange Act, and shall survive the termination of this Underwriting Agreement or the issuance and delivery of the Offered Securities. The Company and
the Underwriters agree promptly to notify each other in writing of the commencing of any action in respect of indemnity against it and against any of the
officers or directors of the Company in
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connection with the issuance and sale of the Offered Securities, or in connection with the General Disclosure Package.

     10.       Notices. All notices or communications hereunder, except as herein otherwise specifically provided, shall be in writing and if sent to the
Underwriters shall be mailed, hand-delivered or sent via facsimile (and confirmed by letter) to the Underwriters c/o Pacific Growth Equities, LLC, One Bush
Street, Suite 1700, San Francisco, California, 94104, facsimile number (415) 274-6849, Attention: Howard Bernstein, Director of Compliance, with a copy
(not constituting notice) to Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation, Three Embarcadero Center, Seventh Floor, San
Francisco, California 94111, facsimile number (415) 217-5910, Attention: Julia Vax, Esq.; if sent to the Company, such notice shall be mailed, hand-delivered
or sent via facsimile (and confirmed by letter) to 2929 Seventh Street, Suite 100, Berkeley, CA 94710-2753, facsimile number 510-848-1327, Attention:
Deborah A. Smeltzer, Vice President, Operations and Chief Financial Officer, with a copy (not constituting notice) to Cooley Godward Kronish LLP, 3175
Hanover St., Palo Alto, California 94306, facsimile number 650-843-7400, Attention: Glen Sato, Esq.

     11.       Information Furnished by the Underwriters. The statements set forth in the last paragraph of the cover of the Prospectus and in paragraphs 3, 12
and 13 under the caption “Underwriting” in the Prospectus constitute the only information furnished by or on behalf of the Underwriters as such information
is referred to in Sections 3 and 9 hereof.

     12.       No Fiduciary Duty. Notwithstanding any pre-existing relationship, advisory or otherwise, between the parties or any oral representations or
assurances previously or subsequently made by the Underwriters, Company acknowledges that in connection with the offering of the Offered Securities:
(a) the Underwriters have acted at arms’ length, are not agents of, and owe no fiduciary duties to, the Company or any other person, (b) the Underwriters owe
the Company only those duties and obligations set forth in this Underwriting Agreement and (c) the Underwriters may have interests that differ from those of
the Company. The Company waives to the fullest extent permitted by applicable law any claims it may have against the Underwriters arising from an alleged
breach of fiduciary duty in connection with the offering of the Offered Securities.

     13.       Parties at Interest. This Underwriting Agreement has been and is made solely for the benefit of the Underwriters, the Company and, to the extent
provided in Section 9 hereof, the controlling persons, directors and officers referred to in such Section, and their respective successors, assigns, heirs, personal
representatives and executors and administrators. No other person, partnership, association or corporation (including a purchaser, as such purchaser, from the
Underwriters) shall acquire or have any right under or by virtue of this Underwriting Agreement.

     14.       Applicable Law. This Underwriting Agreement shall be governed by, and construed in accordance with, the laws of the State of Delaware, without
regard to principles of conflicts of laws.
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     15.       Successors and Assigns. This Underwriting Agreement shall be binding upon the Underwriters and the Company and their successors and assigns
and any successor assign of any substantial portion of the Company’s or any of the Underwriters’ business and/or assets.

     16.       Entire Agreement. This Underwriting Agreement constitutes the entire agreement of the parties hereto and supersedes all prior written or oral and
all contemporaneous oral agreements, understandings and negotiations with respect to the subject matter hereof.

     17.       Amendments. This Underwriting Agreement may only be amended or modified in writing, signed by all of the parties hereto, and no condition
herein (express or implied) may be waived unless waived in writing by each party whom the condition is meant to benefit.

     18.       Headings. The headings herein are included for convenience of reference only and are not intended to be part of, or to affect the meaning or
interpretation of, this Underwriting Agreement.

     19.       Counterparts. This Underwriting Agreement may be signed by the parties in one or more counterparts which together shall constitute one and the
same agreement among the parties.
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     If the foregoing correctly sets forth the understanding between the Company and the Underwriters, please so indicate in the space provided below for the
purpose, whereupon this letter and your acceptance shall constitute a binding agreement between the Company and the Underwriters.
     
 

Very truly yours,
 
 
Dynavax Technologies Corporation
 

 

 By:  /s/ Dino Dina   
  Name:  Dino Dina, M.D.  
  Title:  President and Chief Executive Officer  
 

Accepted and agreed to as of the date
first above written:

PACIFIC GROWTH EQUITIES, LLC
     
   
By:  /s/ Richard Osgood  
 Name:  Richard Osgood  
 Title:  Chairman  
 

[Signature Page to Underwriting Agreement]
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Underwriter  Number of Firm Shares
Pacific Growth Equities, LLC   6,200,000 
 

  
 
 

Total:   6,200,000 
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Schedule of Lock-Up Agreements

Dino Dina, M.D.
Robert L. Coffman, Ph.D.
Timothy G. Henn
Deborah A. Smeltzer
Stephen F. Tuck
Gary A. Van Nest, Ph.D.
Arnold L. Oronsky, Ph.D.
Nancy L. Buc
Dennis A. Carson, M.D.
Denise M. Gilbert, Ph.D.
Jan Leschly
Peggy V. Phillips
Stanley A. Plotkin, M.D.
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ANNEX A

Form of Opinion of Company Counsel

1.       The Company has been duly incorporated and is validly existing as a corporation in good standing under the laws of the State of Delaware, with
requisite corporate power to own its properties and conduct its business as described in the General Disclosure Package and the Prospectus.

2.       The Company is duly qualified to do business as a foreign corporation and is in good standing under the laws of the State of California.

3.       The Shares have been duly authorized and, when issued by the Company and paid for by the Underwriter pursuant to the Underwriting Agreement, will
be validly issued, fully paid and nonassessable. The Shares are consistent with the information in the General Disclosure Package and conform to the
description thereof contained in the Prospectus under the heading “Description of Capital Stock.” The Shares have been designated for inclusion on the
Nasdaq Global Market.

4.       The statements in the General Disclosure Package and the Prospectus under the heading “Description of Capital Stock,” insofar as such statements
purport to summarize legal matters, agreements or documents discussed therein, fairly present, to the extent required by the Securities Act and the Rules and
Regulations, in all material respects, such legal matters, agreements or documents.

5.       The holders of outstanding shares of capital stock of the Company are not entitled to preemptive or, to such counsel’s knowledge, rights of first refusal
or other similar rights to subscribe for the Shares.

6.       To such counsel’s knowledge, no holders of securities of the Company have rights to require the registration under the Securities Act of resales of such
securities.

7.       The Company is not, and, after giving effect to the offering and sale of the Shares and the application of the proceeds thereof as described in the
General Disclosure Package and the Prospectus, will not be, an “investment company” as defined in the Investment Company Act of 1940, as amended.

8.       No consent, approval, authorization or filing with, or order of, any court or governmental agency or body in the United States having jurisdiction over
the Company is required for the consummation by the Company of the transactions contemplated by the Underwriting Agreement, except such as have been
obtained under the Securities Act and except such as may be required under the blue sky laws of any jurisdiction in connection with the purchase and
distribution of the Securities by the Underwriter in the manner contemplated in the Underwriting Agreement and in the General Disclosure Package and the
Prospectus, or under the bylaws, rules and regulations of the NASD.
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9.       The issue and sale of the Shares pursuant to the Underwriting Agreement will not result in (a) a violation of (i) the charter or bylaws of the Company,
(ii) any statute, law, rule or regulation which, in such counsel’s experience is typically applicable to transactions of the nature contemplated by the
Underwriting Agreement and is applicable to the Company or (iii) or any order, writ, judgment, injunction, decree, or award that has been entered against the
Company and of which such counsel is aware or (b) constitute a material breach or default under the terms of any Material Contract.

10.       The Registration Statement has become effective under the Securities Act, the Prospectus was filed with the Commission pursuant to Rule 424(b),
and, to the best of such counsel’s knowledge, no stop order suspending the effectiveness of the Registration Statement has been issued and no proceedings for
that purpose have been instituted or are pending or overtly threatened.

11.       The Registration Statement and the Prospectus (other than the financial statements and notes thereto or other financial or statistical data derived
therefrom, as to which such counsel expresses no opinion) comply as to form in all material respects with the applicable requirements of the Securities Act
and the Rules and Regulations.

12.       To such counsel’s knowledge, there is (i) no action, suit or proceeding by or before any court or other governmental agency, authority or body or any
arbitrator pending or overtly threatened against the Company or its properties by a third party of a character required to be disclosed in the General Disclosure
Package or the Prospectus that is not disclosed in the General Disclosure Package or the Prospectus as required by the Securities Act and the Rules and
Regulations and (ii) no indenture, contract, lease, mortgage, deed of trust, note agreement, loan or other agreement or instrument of a character required to be
filed as an exhibit to the Registration Statement, which is not filed as required by the Securities Act and the Rules and Regulations.

13.       The Underwriting Agreement has been duly authorized by all necessary corporate action on the part of the Company and has been duly executed and
delivered by the Company.

     In connection with the preparation of the Registration Statement, the General Disclosure Package and the Prospectus, such counsel has participated in
conferences with officers and other representatives of the Company and with its independent registered public accountants, as well as with representatives of
the Underwriter and their counsel. At such conferences, the contents of the Registration Statement, the General Disclosure Package, the Prospectus and
related matters were discussed. Such counsel has not independently verified, and accordingly are not confirming and assume no responsibility for, the
accuracy, completeness or fairness of the statements contained in the Registration Statement, the General Disclosure Package or the Prospectus (except to the
extent of the opinions set forth in paragraphs 3 and 4). On the basis of the foregoing, no facts have come to such counsel’s attention that have caused such
counsel to believe that (i) the Registration Statement (except as to the financial statements and schedules, related notes and other financial data and statistical
data derived therefrom, as to which such counsel expresses no comment), at the date and time that the Registration Statement became effective, contained any
untrue statement of a material fact or omitted to state a material fact
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required to be stated therein or necessary to make the statements therein not misleading or (ii) (A) the Prospectus (except as to the financial statements and
schedules, related notes and other financial data and statistical data derived therefrom, as to which such counsel expresses no comment) as of its date or the
date hereof contained or contains any untrue statement of a material fact or omitted or omits to state a material fact necessary in order to make the statements
therein, in light of the circumstances under which they were made, not misleading, or (B) the General Disclosure Package (except as to the financial
statements and schedules, related notes and other financial data and statistical data derived therefrom, as to which such counsel expresses no comment) as of
the Applicable Time contained any untrue statement of a material fact or omitted to state a material fact necessary in order to make the statements therein, in
light of the circumstances under which they were made, not misleading.
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ANNEX B

Form of Opinion of Local Counsel (German Subsidiary)

1.       Rhein Biotech GmbH (“Dynavax Europe”) is a private liability company (in German: Gesellschaft mit beschränkter Haftung) that is duly incorporated
and validly existing under the laws of the Federal Republic of Germany with the requisite power and authority to own, lease and operate its properties and to
carry on its business as now conducted.

2.       All of the shares of the registered share capital of Dynavax Europe have been duly constituted, are fully paid and are not subject to any obligation for
subsequent contributions (Nachschusspflichten).

3.       The Company is the holder of all shares of the registered share capital of Dynavax Europe.

4.       To such counsel’s knowledge, there are no actions, suits, claims, investigations or proceedings pending or threatened to which Dynavax Europe is
subject, or by which any of its properties are bound, before or by any governmental or regulatory commission, board, body, authority or agency.
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ANNEX C

Form of Opinion of In-House Intellectual Property Counsel

     1.       Such counsel has no reason to believe that, other than as described in the risk factor appearing in the Company’s Quarterly Report on Form 10-Q for
the quarterly period ended June 30, 2006 entitled “If third parties successfully assert that we have infringed their patents and proprietary rights . . . ”
(which risk factor is incorporated by reference into the Prospectus): (a) the Company is infringing or otherwise violating any patents, trade secrets,
trademarks, service marks or other proprietary rights of others; and (b) there are infringements by others of any of the Company’s patents, trade secrets,
trademarks, service marks or other proprietary information or materials.

     2.       Such counsel has no reason to believe that the Company does not own or possess adequate licenses or other rights to use all material patents, patent
applications and trademarks described in the Prospectus and necessary to conduct the business now being conducted by the Company as described in the
Prospectus, except as described in the aforementioned risk factor.
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Exhibit 5.1
   
October 3, 2006  Glen Y. Sato
   
Dynavax Technologies Corporation
2929 Seventh Street, Suite 200
Berkeley, California 94710
Attn: Deborah A. Smeltzer  

T: (650) 843-5502
gsato@cooley.com

Re:       Dynavax Technologies Corporation

Ladies and Gentlemen:

You have requested our opinion with respect to certain matters in connection with the sale by Dynavax Technologies Corporation, a Delaware corporation
(the “Company”), of an aggregate of up to six million two hundred thousand (6,200,000) shares of the Company’s common stock, $0.001 par value (the
“Company Shares”), including up to nine hundred thirty thousand (930,000) shares that may be sold pursuant to the exercise of an over-allotment option,
pursuant to the Registration Statement on Form S-3 (No. 333-137608) (“Registration Statement”) and the related Prospectus and Prospectus Supplement
filed with the Securities and Exchange Commission (the “Commission”). All of the Company Shares are to be sold by the Company as described in the
Registration Statement and related Prospectus and Prospectus Supplement.

In connection with this opinion, we have examined and relied upon the Registration Statement and related Prospectus included therein, the Prospectus
Supplement filed with the Commission pursuant to Rule 424 under the Securities Act of 1933, as amended, the Company’s Amended and Restated Certificate
of Incorporation and Bylaws, as currently in effect, and the originals or copies certified to our satisfaction of such other records, documents, certificates,
memoranda and other instruments as we deem necessary or appropriate to enable us to render the opinion expressed below. We have assumed the genuineness
and authenticity of all documents submitted to us as originals, the conformity to originals of all documents submitted to us as copies thereof and the due
execution and delivery of all documents where due execution and delivery are a prerequisite to the effectiveness thereof.

On the basis of the foregoing, and in reliance thereon, we are of the opinion that the Company Shares, when sold in accordance with the Registration
Statement, the related Prospectus and the Prospectus Supplement, will be validly issued, fully paid and nonassessable.

We consent to the reference to our firm under the caption “Legal Matters” in the Prospectus and the Prospectus Supplement included in the Registration
Statement and to the filing of this opinion as an exhibit to the Registration Statement.

Sincerely,

COOLEY GODWARD KRONISH LLP

     
   
 By:       /s/ Glen Y. Sato   
            Glen Y. Sato  
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Exhibit 99.1

2929 Seventh Street, Suite 100
Berkeley, CA 94710

Contact:
Dynavax Technologies Corporation
Shari Annes
Corporate Communications
Phone (650) 888-0902
Email: sannes@dvax.com

DYNAVAX RAISES $27 MILLION IN COMMON STOCK OFFERING

Berkeley, CA — October 4, 2006 — Dynavax Technologies Corporation (NASDAQ:DVAX) announced today the pricing of a common stock offering of
6,200,000 shares of its common stock at $4.40 per share for approximately $27 million in gross proceeds, before commissions and expenses. All shares of the
common stock offered by Dynavax are being sold pursuant to a shelf registration statement. The underwriters have agreed to purchase the shares from
Dynavax pursuant to an underwriting agreement, subject to customary closing conditions. Dynavax has also granted the underwriters in the offering an option
to purchase up to an additional 930,000 shares of its common stock to cover over-allotments, if any. The offering is expected to close on October 10, 2006.

Pacific Growth Equities, LLC. acted as the sole underwriter for this offering. Copies of the prospectus supplement and base prospectus relating to the offering
may be obtained from Pacific Growth Equities, LLC at One Bush Street, Suite 1700, San Francisco, CA, 94104.

This press release shall not constitute an offer to sell or the solicitation of an offer to buy, nor shall there be any sale of these securities in any state in which
such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such state.

The offering of these shares of common stock may be made only by means of a prospectus supplement to the prospectus contained in the shelf registration
statement, which is also called the base prospectus. Such prospectus supplement, which incorporates the base prospectus, will be filed with the SEC, and be
available on the SEC’s website at http://www.sec.gov.
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